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August

Treasury Stock in Relation to Stated Capital

T

R E A S U R Y stock, if it needs to be
defined, is the stock of a corporation
which has once been issued for value
and subsequently reacquired by the same
corporation. Stated capital is a somewhat more mystical term, meaning different things in different states, and to the
average person somewhat obscure. It
is a term which has been introduced in
recent years in connection with corporations having capital stock without par
value, and, generally speaking, has not
received the important consideration which
it merits. The corporation law of the
State of New York, as to corporations
having shares without par value, makes
alternate provision for stated capital.
Depending on the certificate of incorporation, the stated capital must be an
aggregate made up either of the total
preference to which all issued and outstanding preferred stock is entitled, plus
all outstanding common stock at not less
than $5.00 per share, plus any additional
amounts which the directors shall have
from time to time transferred to the sum
of the two previous amounts; or the
aggregate of the amounts received by

the corporation for stock having no par
value, plus all outstanding shares having
a par value, plus any additional amounts
which the directors may have transferred
to the sum of the two previous amounts.
It thus appears that in the event of failure
on the part of directors to take formal
cognizance of the matter and fix the stated
capital, the provisions of the certificate
of incorporation provide the formula and
the amount becomes automatically determined by the facts of capital stock transactions.
In other words, where, under the first
provision of the law, there is preferred
capital stock having a par value and
common capital stock without par but
with a stated value per share not less than
$5.00, the stated capital becomes the sum
of the preferred capital stock outstanding
at the par value per share, plus the common
capital stock outstanding at the stated
value per share. Under the second provision the amount of stated capital is
determined by taking the number of
shares of preferred stock outstanding at
the par value per share, plus whatever
was received as consideration for the issu-
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ance of the common shares having no par
value.
The effect on the situation of preferred
shares having no par value is in question,
and presumably may not be settled until
either the law has been amended or the
courts have decided whether or not placing
a redemption value on the preferred shares
entitles the holders thereof to a preference
in the amount of the redemption value
regardless of the value they may have
given in exchange for the shares. The
tendency at present appears to be in the
direction of giving the preferred shareholders a preference in the full amount
of the redemption value. Under these
circumstances the whole amount of the
preference would have to be considered
as forming a part of the stated capital.
If this is not considered feasible, the only
alternative would be to assign to the
preferred shares for purposes of determining the stated capital the amount
representing the value given to the corporation by the preferred shareholders
in exchange for the preferred shares.
Crystallized, then, stated capital, assuming
that the directors have not transferred
thereto any surplus or otherwise fixed
the amount, is the sum of the preferred
capital plus the common capital.
Coming now to the relation of treasury
stock, there is first the question of whether
or not treasury stock automatically reduces the capitalization of a corporation.
On this point little technical argument
appears to be needed, as logical thought
seems to leave small doubt that under
certain conditions this is so. If a corporation sells its original stock, and thereby acquires capital, conversely it must be
true that if the corporation buys back
that stock it parts with capital. How,
then, may a corporation, having a stated
capital represented by certain shares of
preferred and common stock outstanding,
buy any of such shares and return capital
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to the holders thereof without reducing
its stated capital? The question seems
unanswerable in the affirmative, except
there be sufficient surplus to provide for
the purchase. Surplus may be appropriated and set aside for practically any
purpose which is not illegal, and it is
therefore conceivable that surplus may
be regarded as having been appropriated
for the purchase of treasury stock without
impairing the stated capital. It is the
opinion of some lawyers, although so
far as is known there have as yet been no
decisions by the courts on this point,
that a corporation having stated capital
may not, even in states where the law
permits a corporation to acquire its own
stock, purchase treasury stock in excess
of the amount in the surplus account without impairing the stated capital.
Here, apparently, is a new angle to the
situation involving corporations having
shares without par value. It ignores any
question of having to fix the amount at
which treasury shares of non-par-value
stock shall be carried, as this is fixed by
the terms of acquisition. It does, however,
raise a very vital question, and one to
which more than passing attention should
be given. A published balance sheet of
a well-known corporation appearing within
the past few months, shows capital stock
and surplus amounting to ten million
dollars. The composition of the total
opposite this caption is given, but there
is no definition of the stated capital. From
the details which appear, the stated capital
would seem to be seven and a half millions,
with a surplus rising from current operations amounting to a million and a half.
On the asset side of the balance sheet
appears an item showing an investment
in the preferred stock of the company in
the amount of $2,200,000. It is described
as having been acquired at cost, which
was below the market at the date of the
balance sheet, but it stands out promi-
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nently, owing to the fact that the total
assets amount only to eleven and a half
millions.
If the opinion of lawyers above quoted
is correct, this corporation has an i m pairment of stated capital equal to seven
hundred thousand dollars, because this
is the amount by which the investment
in preferred stock exceeds the surplus.
While no reflection is inferred, the statement bears the certificate of one of the
leading firms of public accountants. This
may indicate, however, that even those
accountants who are most zealous and
conscientious in their professional efforts
have not given sufficient consideration
to the question of corporations having
stock without par value and the relation
of treasury stock in connection therewith.
It need not seem strange that public
accountants are subject to criticism by
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lawyers, bankers, and business men when
they pass by matters of this character
in connection with which it is their duty
to be informed and to exercise intelligent
judgment under the circumstances. Some
consolation may, of course, be derived
from the fact that many of these questions
are in more or less dispute, and that
influences in the corporation referred to
may have been responsible for the form
in which the balance sheet appeared.
There is little doubt, however, that
these matters fall within the province
of the public accountant to consider and
handle, and only by getting well into
the subject and understanding it thoroughly may he hope to carry conviction
as to the proper treatment of moot
questions to those with whom he comes
in contact, be they clients, lawyers, or
bankers.

